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STATEMENT OF JURISDICTION 
The Utah Court of Appeals has jurisdiction over this matter pursuant to Utah Code Ann. 
§ 78-2a-3(2)(2). 
STATEMENT OF THE ISSUE 
Whether there was sufficient evidence to support the trial court's verdict. 
A trial court's verdict in a criminal case is reviewed under the "clearly erroneous" 
standard and the verdict will only be set aside if the verdict is against the clear weight of the 
evidence or if the appellate court reaches a definite and firm conviction that a mistake has been 
made. Citv of Orem v. Lee, 846 P.2d 450, 452 (Utah Ct. App. 1993). 
DETERMINATIVE STATUTE 
Utah Code Ann. § 76-6-602 (1990) states: 
A person commits the offense of retail theft when he knowingly: 
(1) Takes possession of, conceals, carries away, transfers or causes to be 
carried away or transferred, any merchandise displayed, held, stored or offered for 
sale in a retail mercantile establishment with the intention of retaining such 
merchandise or with the intention of depriving the merchant permanently of the 
possession, use or benefit of such merchandise without paying the retail value of 
such merchandise.... 
STATEMENT OF THE CASE 
Nature of the Case 
The defendant entered a grocery store, selected numerous items, and exited the store 
without paying for the items. The subsequently was charged with committing two offenses, (1) 
2 
retail theft, (2) public intoxication. Regarding the retail theft charge, at trial the defendant did 
not dispute leaving the store without paying for the items, but claimed she was forced to commit 
the theft. Regarding the public intoxication charge, there was not much dispute at trial. At the 
conclusion of trial, the court returned a guilty verdict to each charge. The intoxication charge is 
not part of this appeal. 
Statement of Facts 
On December 19, 1995, at approximately 8:20 p.m. the defendant was in Macey's 
grocery store at 880 North State Street in Orem, Utah. (Trial Transcript, p. 4) The defendant 
selected a video tape, unbuttoned her shirt, and placed the video tape inside her shirt. (Trial 
Transcript, p. 4) The defendant walked to several other aisles and selected other items, after 
which she entered a bathroom while carrying the selected items. (Trial Transcript, p. 5) When 
the defendant exited the bathrooms, the items could not be seen. (Trial Transcript, p. 6) The 
defendant selected a plastic bucket, placed still more items into the plastic bucket, and then 
walked out of the store without paying for any item. (Trial Transcript, p. 6, 7) Outside the 
store, the defendant was detained by three Macey's employees. (Trial Transcript, p. 7, 8) When 
the defendant was detained she did not at any time say she was forced to steal the items. (Trial 
Transcript, p. 7 - 9, 12) The defendant concedes the accuracy of these facts. (Trial Transcript, p. 
15) The defendant testified she was compelled to commit the theft by a man who cut her purse 
strap, stole her purse, and ordered her to steal to divert store security while he, the purse thief, 
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made his escape. (Trial Transcript, p. 15) The defendant testified she followed the purse thief s 
order because the purse thief threatened to harm the defendant's family if the defendant did not 
follow the purse thief s order. (Trial Transcript, p. 16) 
SUMMARY OF ARGUMENT 
Regardless how the defendant characterizes the issue on appeal, this appeal is based on 
the claim that the evidence at trial was insufficient to prove the defendant committed retail theft 
in violation of Utah Code Ann. § 76-6-602 (1990). Under the clearly erroneous standard of 
review, the trial court's verdict should be affirmed. 
ARGUMENT 
THE EVIDENCE PRESENTED AT TRIAL WAS SUFFICIENT 
TO SUPPORT THE TRIAL COURT'S VERDICT. 
A trial court's verdict in a criminal case is reviewed under the "clearly erroneous" 
standard and the verdict will only be set aside if the verdict is against the clear weight of the 
evidence or if the appellate court reaches a definite and firm conviction that a mistake has been 
made. Citv of Orem v. Lee. 846 P.2d 450, 452 (Utah Ct. App. 1993). Thus, this court should 
review the trial court's verdict under the "clearly erroneous" standard. The trial judge is 
"considered to be in the best position to assess the credibility of witnesses and to derive a sense 
of the proceeding as a whole, something an appellate court cannot hope to garner from a cold 
record." State v. Pena. 869 P.2d 932, 935 (Utah 1994). 
The defendant admits performing acts sufficient to support a guilty verdict (Trial 
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Transcript, p. 15-17), but raises the defense of compulsion. In this case, the trial court assessed 
the credibility of the defendant and simply accorded no weight to her testimony about the alleged 
aggravated robbery which allegedly compelled her conduct constituting retail theft. The trial 
court stated its reasons for so doing at some length. (Trial Transcript, p. 26 - 28, contained in 
Addenda) Simply put, the trial court found the defendant's account strained credulity and 
therefore accorded no weight to the defendant's account. The trial court is free to accord no 
weight to testimony if it chooses. Such conduct is within the trial court's discretion under the 
"clearly erroneous" standard. Regarding the defendant's father's testimony, his testimony at trial 
shows he was not present when the defendant was allegedly the victim of an aggravated robbery, 
and only learned of the alleged occurrence from the defendant. (Trial Transcript, p. 23) 
Therefore, the trial court's discounting the defendant's father's testimony does not reflect on the 
defendant's father's credibility. 
CONCLUSION 
Based on the foregoing, the trial court's verdict should be affirmed. 
DATED and submitted this August 15, 1996. 
^MAA/C 
Edward A. Berkovich 
Orem City Prosecutor 
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ADDENDA 
TRIAL COURT'S PRE-VERDICT COMMENTS 
THE COURT: Well, it's difficult to hear 
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City's carried its burden of proof. I 
return a verdict of guilty as charged on both 
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